factors. First, the agency's organizational structure relies heavily on a combination of contract and temporary employees to conduct housing inspections that determine benefit eligibility. 4 Second, with survivors scattered across the country and unable to attend FEMA inspections, many claimants have been forced to rely on FEMA's sometimes cursory, and potentially erroneous, ex parte conclusions.
FEMA has also proven incapable of communicating the reasons underlying its eligibility determinations. Unable to decipher the grounds for benefit denials, some hurricane survivors with valid claims have failed to take advantage of FEMA's appeals process. 5 And although a dedicated cadre of volunteer lawyers has helped survivors navigate the section 408 process, its ranks are limited and its time spread thinly among the myriad legal issues associated with Hurricane Katrina. 6 FEMA's recent troubles foreshadow what will likely occur when future catastrophes, natural or man-made, stretch the agency's capacity and thrust countless citizens into the unfamiliar role of government dependents. In response, administrative law scholars should consider ways to insulate this unique class of beneficiaries from the consequences of agency failure.
After describing the section 408 program in Part I, this Comment offers two positive procedural reforms to reduce the incidence of erroneous emergency housing deprivations. The first proposal, outlined in Part II, calls on FEMA to grant an in-person hearing to any section 408 claimant who wishes to challenge the agency's eligibility determination. The second proposal, presented in Part III, seeks to make this adjudicatory process more effective and to further reduce agency error by awarding attorney's fees for successful section 408 appeals. I conclude by asking Congress-which is led by FRAUD AND ABUSE; ACTIONS NEEDED TO REDUCE SUCH PROBLEMS IN FUTURE 4 (2006) , available at http://www.gao.gov/new.items/d061013.pdf.
4.
See id. at 9. These workers are often poorly trained to conduct inspections. See id. at 4.
5.
See Minority Staff of the House Fin. Servs. Comm., Meeting Housing Needs Arising out of Hurricane Katrina: A Status Report One Year Later (Aug. 24, 2006) , http://financialservices. house.gov/KatrinaHousingReport.html ("[A] significant number of families in financial need simply dropped out of the program, due to factors such as FEMA's administrative incompetence, the difficulty in dealing with FEMA, and/or the failure to have any confidence that they are still eligible for assistance.").
6.
See Jonathan P. Hooks & Trisha B. Miller, The Continuing Storm: How Disaster Recovery Excludes Those Most in Need, 43 CAL. W. L. REV. 21, 36-37 (2006) . some of section 408's fiercest critics 7 -to amend the Stafford Act to incorporate these procedural redesign proposals.
i. the mechanics of section 408 housing
Shuffled from makeshift camps to hotels and motels and finally to mobile homes and subsidized apartments, Katrina survivors have endured a long road toward normalcy-one made more difficult by FEMA's inadequate administration of section 408. This Part briefly describes the standard process used to determine emergency housing eligibility and the problems FEMA experienced in meeting its statutory mandate after Katrina.
To qualify for section 408 assistance, an applicant must: (1) have incurred uninsured (or underinsured) damage in a federally declared disaster area; (2) be a citizen or legal resident of the United States; (3) have resided in the damaged home at the time of the disaster; and, most critically, (4) be unable to access or live in the home because of disaster damage.
8 Once an applicant contacts FEMA for assistance, the agency arranges for one of its contract or temporary employees (who often operate out of FEMA's Disaster Recovery Centers) to meet with the survivor at her home and to perform an inspection to determine the extent of damage.
9 If, after inspection, an applicant is accepted into the program, she receives a check from FEMA covering the cost of either an apartment or a mobile home. The agency also requires a beneficiary periodically to recertify her "continuing need" 10 -presumably an antifraud mechanism designed to ensure that disbursed funds are not being used for nonhousing expenditures. If rejected, an applicant must be told the grounds for the denial and can appeal the decision by writing a letter to the agency stating why she thinks the decision is incorrect.
11 FEMA then reconsiders the application before making a final determination.
7.
See, e.g., Letter from Rep. Barney Frank et al. to Michael Chertoff, Sec'y of the Dep't of Homeland Sec. (Feb. 3, 2006) , available at http://financialservices.house.gov/pr02032006.html (protesting the inadequate administration of section 408).
8.
See Federal Assistance to Individuals and Households, 44 C.F.R. § 206.110 (2006); U.S. GOV'T ACCOUNTABILITY OFFICE, supra note 3, at 57.
9.
See U.S. GOV'T ACCOUNTABILITY OFFICE, supra note 3, at 10-11.
10.
Id. at 65.
11. See FEMA, HELP AFTER A DISASTER: AN APPLICANT'S GUIDE TO THE INDIVIDUALS & HOUSEHOLDS PROGRAM 10-11 (2005) , available at http://www.fema.gov/pdf/assistance/ process/help_after_disaster_english.pdf; cf. 42 U.S.C. § 5189a(c) (2000) (authorizing the executive to "issue rules which provide for the fair and impartial consideration of appeals").
In the case of Hurricane Katrina, the application process was beset with severe confusion and repeated accusations of erroneous housing denials.
12
FEMA was twice haled into federal court for failing to provide adequate notice of the grounds for its housing determinations. 13 The agency also had considerable difficulty adjusting to the human displacement caused by the disaster.
14 Specifically, because Katrina scattered victims across the country, many applicants were unable to return to their homes to accompany FEMA employees during the inspection process. 15 Without the applicant or her designated agent present, FEMA could only inspect the exterior of the house, thus remaining ignorant of any interior damage. 16 While it is impossible to determine the precise rate of agency error, one report tracing FEMA's section 408 stewardship documented a 50% error rate in a sample of approximately 12,000 housing denials.
17
Anecdotal evidence from section 408 claimants paints an equally sobering picture. Some survivors have complained that FEMA has cancelled scheduled inspections, adding to the time applicants must wait to transition into stable housing. 18 Others have noted FEMA's curious, but seemingly widespread, pattern of denying housing damage in areas that the agency's own geospatial mapping showed to be entirely uninhabitable.
19
Charitably put, FEMA has been underperforming. The agency's postKatrina record demonstrates a troubling gap between its actual administration of section 408 and its duty to distribute housing benefits fairly to those in need 12. To manage the unexpected demands placed on it by Hurricane Katrina, the agency first relied on local governments and private organizations to provide stopgap housing and later reimbursed them for doing so. This intermediate step was funded by section 403 of the Stafford Act, see 42 U.S.C. § 5170b, and allowed survivors to obtain federally funded shelter without first having to establish their eligibility under section 408, see U.S. GOV'T ACCOUNTABILITY OFFICE, supra note 3, at 26-27 (noting that delays were avoided by resorting to section 403). after a catastrophic event. Although Congress has unveiled a series of structural reforms to reorganize the agency, 20 the existing policy agenda sweeps too broadly (and at great cost) while neglecting the implementation failures described above. Instead of reflexively opting for far-reaching agency reorganization, policymakers should consider a few carefully crafted and minimally invasive procedural reforms that may reduce erroneous housing deprivations more quickly and efficiently.
ii. displacement, demographics, and dignity: the case for deprivation hearings
From initial application to final appeal, the existing section 408 procedures provide few safeguards to prevent agency error. This Part focuses on redesigning the administrative appeals process to reduce the incidence of erroneous housing deprivations. Specifically, the Stafford Act should be amended to provide section 408 claimants the right to an in-person hearing to contest their eligibility status. Such deprivation hearings need not incorporate a full bundle of trial-type procedural rights. 21 The hearings should, however, provide the right to present evidence, including oral testimony, in front of an impartial administrative judge who will make a final-and judicially unreviewable 22 -determination on the basis of the evidence presented. Additionally, the hearings should be conducted at a time and place reasonably convenient for the claimant.
23
Three considerations-each evident in the aftermath of Katrina but not necessarily unique to it-would support an enhanced appeals regime that includes deprivation hearings. First, the physical displacement that attends events causing mass devastation puts survivors at a distinct disadvantage in rebutting FEMA's initial damage assessment. Under the current process, displaced survivors have trouble marshaling physical evidence of disaster Is FEMA capable of conducting deprivation hearings? History suggests as much, given that the agency successfully constructed an identical process for section 408 claimants before it quietly-and without comment-discarded the procedure in 2002.
31 FEMA is also capable of shouldering the additional cost of deprivation hearings, particularly because not all disaster victims will request a hearing 32 and because the hearings themselves are unlikely to be timeintensive. Additionally, the eighteen-month duration of section 408 benefits will limit the opportunities to request a deprivation hearing, thereby reducing the total cost to FEMA. Thus, like the housing program itself, deprivation hearings will not be a permanent fixture in the federal budget.
Another familiar objection is that the fiscal burden of deprivation hearings, however limited, might reduce the overall pool of money available to disaster victims.
33 Stated differently, might not deprivation hearings unwittingly deprive survivors of much-needed assistance? In the traditional welfare context, this argument carries considerable force. But disasters may be different. Unlike welfare budgets, emergency budgets (backed by "do what it takes" funding commitments) are highly flexible and not strictly capped, 34 other procedure so effectively fosters a belief that one has been dealt with fairly, even if there remains a disagreement with the result."). (2) (2006) (providing claimants with, among other things, "basic safeguards of due process, including cross-examination of the responsible official(s), access to the documents on which FEMA is relying, the right to counsel, the right to present evidence, and the right to a written decision"). Administration's belief that "the U.S. economy can safely absorb a sharp spike in spending and budget deficits" and its willingness "to spend whatever it takes to rebuild the region and help Katrina's victims get back on their feet").
making concerns about budgetary tradeoffs less worrisome than they otherwise would be.
iii. disaster representation and cost internalization: the case for attorney's fees
By itself, the addition of deprivation hearings likely will not do enough to avoid erroneous section 408 denials. 35 To make such hearings more effective, and to respond to a severe but underappreciated structural deficiency, this Part proposes the awarding of attorney's fees to successful section 408 appellants. A fee-shifting provision would specifically address two kinds of problems-one grounded in the post-disaster realities of available legal assistance, and one stemming from concerns about agency decision-making.
Data gathered by the Government Accountability Office reveal a sharp decline in the rate of post-Katrina section 408 appeals (9%) as compared to appeal rates from previous disasters (23%). 36 The most plausible explanation for this troubling decline is a shortage of legal assistance to shepherd claimants through the appeals process.
37 Unlike in other markets for legal representation that develop and adapt over time, disasters of Katrina's scope immediately increase demand for already scarce legal services.
38 Providing attorney's fees would mitigate this problem, incentivizing entry into the thinly stretched legal assistance market and enhancing the informed vindication of rights.
Three concrete benefits would flow from compensating attorneys for successful representation: (1) the quantity of appeals would increase as the market for legal representation expanded; (2) the quality of appeals would increase as attorneys, in the hopes of a fee award, would rationally sort 35. See, e.g., BREYER ET AL., supra note 28, at 672; Super, supra note 32, at 1086 (" [T] he mere possibility of a fair hearing is unlikely to influence an eligibility worker that otherwise would have disregarded the program's rules.").
36. U.S. GOV'T ACCOUNTABILITY OFFICE, supra note 3, at 18 tbl.3 (noting the decline from the 2003 hurricanes to Hurricanes Katrina and Rita in the percentage of applicants appealing assistance decisions).
37.
See, e.g., Hooks & Miller, supra note 6, at 36-37; see also BREYER ET AL., supra note 28, at 673 ("The main factors [for low appeal rates] seem to be availability of legal representation and socioeconomic background.").
38. See Super, supra note 32, at 1093-94 (noting limitations in access to legal representation for public benefits claims); see also Hooks & Miller, supra note 6, at 36-37 (remarking that after Katrina, "many remaining attorneys, hurricane survivors themselves, had lost their offices and were unable to provide . . . services alone").
meritorious cases from less promising ones; 39 and (3) attorneys would be encouraged to perform an investigatory role-uncovering factual evidence, such as proof of property damage, insurance coverage, and occupancy, that would be too financially onerous to seek out without the promise of fees. Indeed, in the context of a section 408 appeal, such evidence has been critical in correcting FEMA's mistakes.
40
A fee provision would also improve the accuracy of agency decisions. An additional cost that attached only as a result of successful appeals would incentivize the agency to reduce its errors ex ante, rather than rely on the administrative appeals process to catch its mistakes ex post. 41 Under the current system, FEMA externalizes the cost of erroneous denials; the survivors bear the burden of the agency's mistakes. 42 The addition of fee shifting would force the agency to internalize the cost of error. Consequently, the threat of fees would sharpen the agency's approach to housing decisions, encouraging it to move quickly to grant or deny benefits in clear cases and to focus more intently on the close cases likely to generate appeals.
43
Might these altered incentives encourage FEMA to err in favor of the survivor to avoid incurring the expense of an appeal and fee award? Perhaps. In fact, this may be an unavoidable consequence of my proposal. But compared to the individual survivor, FEMA (and society as a whole) is better suited to absorb the cost of an erroneous determination. A measure of caution, even if suboptimal in terms of efficiency, might in fact be a normatively preferable result-particularly if one credits the view implicit in my argument that in times of disaster, society should act as an insurer against the costs of agency error. To prevent this fee provision from blossoming into an unwieldy expense, but to preserve its deterrent and representation-enhancing effect, all fees should be crafted as flat, fixed payouts. Under this approach, FEMA would retain a degree of control over the total impact of fee outlays on its budget; the number of erroneous decisions would necessarily determine the amount it would be forced to pay in attorney compensation. Indeed, this degree of control is critical to maintain the deterrent impact of the award-if FEMA wishes to pay less, it must be more careful in its eligibility decisions. 45 At the same time, because many section 408 claims are relatively simple and can be handled concurrently, capping the fee (even at below-market rates) should not dissuade attorneys from bundling individual cases to boost their compensation. 46 Thus, fees need not be large or unpredictable to produce their intended effect.
conclusion
For many survivors, the section 408 housing program represents a transitional benefit, marking the boundary between continued insecurity and personal stability following a disaster. FEMA's ineffective administration of the program demands close attention and substantive change. This Comment has offered two minimally invasive reforms to the section 408 program that can safeguard the interests of survivors while improving agency performance. Given the myriad difficulties FEMA has faced, the ideas presented here by no means represent the only options worthy of consideration. But by focusing on procedural design, my proposal offers a remedy that addresses issues of (2003) practical implementation often lost in larger structural debates. 47 It thus rejects both the unacceptable status quo and the equally unattractive (but oftmentioned) option of dismantling the agency. 48 The result is an approach that strives to ensure that future survivors will not have to endure "Hurricane FEMA"
49 : the administrative disaster that, so far, has characterized the agency's emergency housing stewardship.
damian williams
47. See BREYER ET AL., supra note 28, at 681 ("[T]here do not appear to be large political rewards from improving administration."). 
